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A Guide for Owners and Controllers 
of Pollutants 


When a pollutant is spilled, those who own or control it have a legal duty 
to deal with others’ losses and property cleanup. The Environmental 
Compensation Corporation (ECC) is a backup for those who must pay 
for others’ losses and cleanup, but who are (a) not themselves at fault 
for the spill, and (b) unable to recover from others, such as insurers and 
those at fault. 

This brochure outlines some of the rights and obligations of the 
owner or controller of a spilled pollutant, as well as procedures they 
should follow when applying to the ECC for compensation. 

Various terms used in this brochure are explained in the glossary 
at the end of the brochure. 


The ECC is an Ontario Crown Corporation created by Part IX 
of the Environmental Protection Act. This Part took effect on 
November 29, 1985. 


Part IX has three important goals: 
1. to require the prompt reporting of spills of pollutants; 


2. to ensure the prompt cleanup of spills and the restoration of the 
environment; and, 


3. to compensate those who have suffered a loss as a result of a spill. 


The ECC was created to help fulfil the third goal: the compensa- 
tion of those people who have suffered as a result of a spill. It receives 
and assesses applications for compensation from these people. Where 
appropriate, it authorizes compensation payments by the Ontario 
Treasurer. The ECC does not fill the role of insurance companies. Nor 
does it lessen the responsibility of companies and individuals involved 
in a spill. However, the ECC may be able to help owners and 
controllers of pollutants who are not at fault for the spill. 


A spill is a discharge of a pollutant, 
+ into the natural environment, 
+ from or out of a structure, vehicle or other container, 
+ that is abnormal in quality or quantity. 
A discharge must meet all three criteria to be considered a spill. 


Two groups of victims are eligible for compensation from the ECC. 
Spill Creditors. These are people who have suffered a loss as a result 
of a spill, but who did not own or control the pollutant. 

If you belong to this group, this brochure is not for you. Please 
refer to our brochure entitled “A Spill Victim’s Guide” 
Owners and Controllers. These are people who owned or controlled 
the pollutant but were not themselves at fault for the spill itself. 
IF YOU BELONG TO THIS GROUP, THIS BROCHURE IS 
FOR YOU. 
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If you are the owner or controller of a spilled pollutant, you may be 
eligible for compensation. But you also have certain duties. When a 
pollutant is spilled, you must follow these three steps: 


1. Notify the Ministry of the Environment and the 
municipality in which the spill occurred right away. 
You are legally obligated to perform this step. If you fail to do so, you 
risk prosecution. 
The Ministry may be notified through the local Ministry office 
or the Spills Action Centre at 1-800-268-6060. 


2. Cleanup the spill and restore the environment. 
If you fail to perform this step promptly, your liability and expenses 
may increase and the Minister of the Environment may issue an 
order against you. You also risk prosecution. 


3. Compensate those who suffered a loss as a result of the spill. 


If you fail to perform this step, the ECC may first compensate these 
people, the spill creditors, and then take legal action against you to 
recover these payments as well as legal costs. 


If you receive claims as a result of a spill, you should be prepared to 
deal with them. Your insurer can assist you to develop a procedure for 
handling the claims. 

It is also advisable to contact the ECC. Telling us about such 
claims will enable us to secure the evidence that will later help us 
assess fairly any applications for compensation made to the ECC. 

We will also give you copies of the ECC’s First Notice of Loss 
forms and brochures for spill creditors. You can then make this 
information available to claimants. 


If you owned or controlled a pollutant that was spilled but the spill 
itself was not your fault, you may be compensated by the ECC for the 
amounts you paid to spill creditors and for the costs you incurred on 
behalf of others. (If you owned or controlled the spilled pollutant and 
are liable at common law for the spill, in whole or in part, 
compensation from the ECC is not available to you.) 


All of the following four conditions must be met before the ECC can 
compensate you. 


1. You must have settled or agreed to settle all the claims you received 
arising as a result of the spill. The ECC cannot compensate you if 
any claims remain unresolved. 


2. Your application must be made within one year of the resolution of 
the last outstanding claim. 


3. You must demonstrate either by a court decision, factual evidence, 


or other means that you were not liable at common law in whole 
or in part for the spill. 


4. You must demonstrate to the ECC that you cannot recover your 
losses from those who were liable to you for the spill. For 


example, you might show that you cannot identify them or that 
they have no assets. . 


If you meet the above conditions or wonder if you do, contact the ECC. 


We will send you the appropriate application forms. Among other 

things, you will be asked to provide the following. 

+ Copies of all the claims made to you by spill creditors and a 
report on how these claims were resolved. 

+ À statement of how much it cost you to cleanup and restore 
the environment on behalf of others, together with copies of receipts 
and other relevant documents. 

oA list of your assets and liabilities signed by your accountant. 
This Statement should demonstrate that your assets will exceed your 
liabilities after you receive compensation from the ECC. In the case 
of corporations, it will be used to calculate the size of the deductible 
that will be applied. 


You may be compensated by the ECC for the following: 

payments that you made to compensate spill creditors for their losses; 

money that has been agreed to in settlement but not yet paid to spill 
creditors; and, 


+ any cost which, in the opinion of the ECC, you have reasonably 
incurred in cleaning up on behalf of others. 


You cannot be compensated by the ECC for the following: 

+ loss or damage to your own property; 

+ cleanup of your own property; 

any amount you have received, or that you are entitled or qualified 


to receive from any other source, for example, insurers, other 
compensation funds or others liable for the spill; 

+ the deductible under any insurance policy; or, 

+ any cost that could have been avoided if you had complied with a 
duty or carried out an order under Part IX of the Environmental 
Protection Act. 


Once the ECC has evaluated your application we will discuss a 
tentative proposal with you. This offers you an opportunity to present 
further information, should you not agree with the tentative proposal. 
Then a formal proposal will be made. 

If you accept the ECC’s proposal, we will authorize the 
compensation payment by the Treasurer of Ontario. If you are not 
satisfied with the proposal, you may apply to the Ontario High Court 
within 20 days to review the ECC’s decision. The Court will then 
determine the appropriate amount. 


Compensation payments to all applicants for a single spill cannot 
exceed $5 million without Cabinet approval. 
Any compensation payments are subject to a deductible as set out 


below. 
For a farmer, the deductible is $500,000. 
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+ For individuals, partnerships and municipalities, the deductible is 
$1,000,000. 

+ For a corporation, the deductible is $1,000,000 plus 10 percent of the 
value of the corporation’s assets. (The value of the assets 1s 
determined as of the day before the spill and is equal to book value 
minus any liabilities.) 


This brochure outlines some of your rights and obligations and 
describes the procedures to be followed in applying to the ECC for 
compensation. The information is intended for your guidance only. 
Please refer to Part IX of the Environmental Protection Act and 
Ontario Regulation 618/85 for complete details. 

If you would like to know more about the Environmental 
Compensation Corporation and its procedures, or if you have 
questions about a specific incident, call or write to: 


The Environmental Compensation Corporation 
Suite 1203 

Box 2382 

2300 Yonge Street 

Toronto, Ontario 

M4P 1E4 

(416) 323-4826 


The following glossary is for your guidance and assistance only. In 
making decisions, the Environmental Compensation Corporation will 
use the definitions in Part IX of the Environmental Protection Act 
and Ontario Regulation 618/85. 


A claim is a demand made by a spill creditor against any person who 
is liable to the spill creditor in respect of the spill. A claim is not the 
same as an Application to the ECC, which is a request for 
compensation. 


Cleanup includes the prevention, elimination and amelioration of 
adverse effects and the restoration of the natural environment to the 
condition it was in immediately before the spill. 


A controller is a person having the charge, management or control of 
a pollutant immediately before the first discharge of the pollutant, and 
includes the employees or agents of such persons. 


Cost includes the cost or expense incurred in doing everything 
practicable to prevent, eliminate and ameliorate the adverse effects of a 
spill and to restore the natural environment. 


Loss or damage includes personal injury, loss of life, loss of use or 
enjoyment of property and pecuniary loss, including loss of income. 


An owner means the owner of the pollutant immediately before the 
first discharge of the pollutant whether into the natural environment 
or not. 


A pollutant is a contaminant other than heat, sound, vibration or 
radiation and includes any substance from which a pollutant is derived. 


A spill creditor is a person who has suffered loss or damage, cost or 
expense as a direct result of a spill but who neither owned nor had 
control of the spilled pollutant nor was liable for the spill.’ 
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